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liberty cannot be preserved without a general
knowledge among the people, who have a right, from
the frame of their nature, to knowledge, as their great
Creator, who does nothing in vain, has given them
understandings, and a desire to know; but besides this,
they have a right, an indisputable, unalienable,
indefeasible, divine right to that most dreaded and
envied kind of knowledge, I mean, of the characters
and conduct of their rulers. Rulers are no more than
attorneys, agents, and trustees for the people; and if
the cause, the interest and trust, is insidiously
betrayed, or wantonly trifled away, the people have a
right to revoke the authority that they themselves have
deputed, and to constitute abler and better agents,
attorneys, and trustees (J. Adams A Dissertation on
the Canon and Feudal Law (1765)).
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There is a strong association between secrecy and bad
acts. Not that secrecy always entails a bad act, but that
bad acts always seek out secrecy. [...] secrecy
operates to alienate — to create subjective distance
between — the secret keeper and the one from whom
the secret is kept. In the public sphere, such alienation
between the governed and the governors tends toward
hierarchy and away from democracy and citizen
sovereignty.
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(5) inter-agency or intra-agency memorandums or
letters which would not be available by law to a party
other than an agency in litigation with the agency;
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The ultimate goal that Exemption 5 seeks to achieve is
to prevent the quality of agency decisionmaking from
deteriorating as a result of public exposure (Schell V.
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United States Department of Health & Human
Services et al., 843 F.2d 933, 939 (6th Cir. 1988);
National Labor Relations Board et al. v. Sears,
Roebuck & Co., 421 U.S. 132, 151 (1975)
(NLRB :1%79)).

Justice Department Guide to the Freedom of -2 Exepmtion 5 -2 poIvi P53
— ORPINRT QWDWAT TIWN IR W ;IDG :1279) Information Act (2004)
1°onn np‘rxn‘7 TIWN-nYL AWIw vIpn  (www.usdoj.gov/oip/exemption5.htm

1717 997y oYL 22w

Specifically, three policy purposes consistently have

been held to constitute the bases for this privilege: (1)

to encourage open, frank discussions on matters of

policy between subordinates and superiors; (2) to

protect against premature disclosure of proposed

policies before they are finally adopted; and (3) to

protect against public confusion that might result from

disclosure of reasons and rationales that were not in

fact ultimately the grounds for an agency's action.
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.(Act" 46 U. Cin. L. Rev. (1977) 969
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[...] Except as provided in subsection (c), every
portion of every meeting of an agency shall be open to
public observation.
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36. [...] (2) Information to which this section applies
is exempt information if, in the reasonable opinion of
a qualified person, disclosure of the information under
this Act —

[...]

(b) would, or would be likely to, inhibit —

(i) the free and frank provision of advice, or

(ii) the free and frank exchange of views for the
purposes of deliberation, or



17

(c) would otherwise prejudice, or would be likely
otherwise to prejudice, the effective conduct of public
affairs.

Macdonald @°37m19171 0°1°°8m The Law of Freedom of Information 29502
IP0INT 0I13% 770m1 PINY 36 °Y0 D HY YN Nwpa% 290% nNIoNdI °d Jones-
TNIRA NI 797527 2137 295-7972 1AW L,NIwT w952 ("qualified person™)
DX 707 ,AT 07137 NIINDI TIN 0D ANIA NN L(5)36 YDA INITAAD NI
J. Macdonald, C. H. Jones The Law of IX9) 12 In°-wIn°w »In° 3707 nbyon
.((Macdonald, Freedom of Information :]’7?!'7) Freedom of Information (2003) 199

niwn» Freedom of Information Act ,>%900IR7 ¥7°n77 WHIN PIN? 36 YD 17
IR X9NT L,0%Y ,AVIY YAIR YT Mon% 7aIn nwan by 1°R °2 ¥2Ip ,1982
JT12°%7 DIVIRA DR NTAN YIONI DI0M OR L70OAN nb:p nmpb nIZY»nn

:(1)367°y0 13w

(1) Subject to this section, a document is an exempt
document if it is a document the disclosure of which
under this Act:

(a) would disclose matter in the nature of, or relating
to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation
that has taken place, in the course of, or for the
purposes of, the deliberative processes involved in the
functions of an agency or Minister or of the
Government of the Commonwealth; and

(b) would be contrary to the public interest.
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That a document is an internal working document does
not of itself make the document an exempt document
under cl 36. To justify refusal of access to a document
under this clause, the agency concerned must also
form a view that it would be contrary to the public
interest to give access to the document and specify the
ground of public interest involved. [...] In evaluating
where the public interest ultimately lies in the present
case, it is necessary to weigh the public interest in
citizens being informed of the processes of their
government and its agencies on the one hand against
the public interest in the proper working of
government and its agencies on the other (Harris v.
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Australian Broadcasting Corporation and others, 50
A.L.R 551 (1983); Re James and Others and
Australian National University, 6 A.L.D 687,
paragraphs 87-89 (1984); R. Tomasic & D. Fleming
Australian  Administrative Law (1991) 436-437
(Australian Administrative Law :72719)).
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Re McKinnon and Secretary, Department of the Treasury, 86 A.L.D. :IR97) 17 1>°1v2
138 (2004), paragraphs 27, 30; Re Sunderland and Department of Defence, 11 A.L.D
7199702 .((Sunderland :1971%) 258 (1986); Australian Administrative Law, 439-440
Re Burns and Australian National University >%900IX73 °77 poDY 7¥¥IN7 7NN
7P°0D2 N°YYOR ATHYA X Y 20 11mn TIn%Y Awpar,(No 2), 7 A.L.D. 425 (1985)
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21(1) The head of a government institution may refuse
to disclose any record requested under this Act that
contains

(a) advice or recommendations developed by or for a
government institution or a minister of the Crown,

(b) an account of consultations or deliberations
involving officers or employees of a government
institution, a minister of the Crown or the staff of a
minister of the Crown

[...]

if the record came into existence less than twenty
years prior to the request.

(2) Subsection (1) does not apply in respect of a
record that contains

(a) an account of, or a statement of reasons for, a
decision that is made in the exercise of a discretionary
power or an adjudicative function and that affects the
rights of a person; or

(b) a report prepared by a consultant or an adviser who
was not, at the time the report was prepared, an officer
or employee of a government institution or a member
of the staff of a minister of the Crown.
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The Information Commissioner of Canada v. The Minister of 3IX7) ©°%%5 DnIR®
.(Industry Canada, 2001 FCA 254, paragraphs 99-102 (2001)

Treaty Establishing the ) N°D39°X7 ﬂ5’ﬂpﬂ NR NT0° M7 7INRY 255 °¥0 .19
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1. Any citizen of the Union [...] shall have a right of
access to European Parliament, Council and
Commission documents, subject to the principles and
the conditions to be defined in accordance with
paragraphs 2 and 3.

2. General principles and limits on grounds of public
or private interest governing this right of access to
documents shall be determined by the Council, acting
in accordance with the procedure referred to in Article
251 within two years of the entry into force of the
Treaty of Amsterdam.

3. Each institution referred to above shall elaborate in
its own Rules of Procedure specific provisions
regarding access to its documents.
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Regulation (EC) No 1049/2001 of the European Parliament and ) 1049/2001 71pD
of the Council of 30 May 2001 regarding public access to European Parliament,
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¥I2pn A%°00 RIA 11199 vAIR 20071 nav 4 1°¥02 D°LIIBN ,ﬂlpiﬁ 2 7°¥yd2
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Access to a document, drawn up by an institution for
internal use or received by an institution, which
relates to a matter where the decision has not been
taken by the institution, shall be refused if disclosure
of the document would seriously undermine the
institution's decision-making process, unless there is
an overriding public interest in disclosure.
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Access to a document containing opinions for internal
use as part of deliberations and preliminary
consultations within the institution concerned shall be
refused even after the decision has been taken if
disclosure of the document would seriously undermine
the institution's decision-making process, unless there
is an overriding public interest in disclosure.
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:391IX%2 National University, 6 A.L.D 687, paragraph 96 (1984)

The pressures flowing from greater accountability are,
in my view, an inescapable concomitant of more open
government. To react too timorously to every
anticipated situation of pressure could well negate the
principles underlying the Freedom of Information Act.
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A claim for immunity made for the document before

us will not succeed if all that can be said on the public

interest issue is that either its release will inhibit the

candour and frankness of members of the Committee

in future or that it is one of a class of documents of

such a generic nature that none of the elements of that

class, for that reason, should be made public. We

therefore come to look at the particular document in

question and ask ourselves whether its disclosure

would be contrary to the public interest (Australian

Administrative Law, 439-440 03 IX9).
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